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QUESTION PRESENTED 

In the opinion of appellee, the question presented is 
whether the trial court erred in submitting the case to 
the jury, where the only evidence as to the cause of the 
insured’s death is conclusive that death resulted from a 
pre-existing heart condition of long duration, wdiich was 
so serious that it alone could have caused the death of 
the insured at any time, and that the injury received by 
the insured in and of itself would not have caused his 
death, and where the policies contain a limited double in¬ 
demnity provision reading as follows: 

The Benefit in Event of Death by Accidental Means 
as Limited and Defined Herein, in addition to the 
amount of insurance otherwise payable, is ($3,000) 
Dollars and is payable, subject to the provisions of 
this Policv, to the Beneficiary. . . . 

BENEFIT IN EVENT OF DEATH BY ACCI¬ 
DENTAL MEANS AS LIMITED AND 
DEFINED HEREIN 

LTpon receipt at the Home Office of due proof that 
the death of the Insured occurred as a result, directly 
and independently of all other causes, of bodily in¬ 
juries effected solely through external, violent and 
accidental means the Company will pay, subject to 
the provisions hereof and to the conditions and ex¬ 
ceptions specified below’, the amount of Benefit in 
Event of Death by Accidental Means specified on the 
first page of this Policy. . . . 

CONDITIONS AND EXCEPTIONS: 

( 1 ) ... 

(2) No such benefit shall be payable if such death 
results ... (g) directly or indirectly from bodily or 
mental infirmity or disease in any form, . . . 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellant sued as beneficiary to recover accidental 
death benefits under two policies of life insurance issued 
by appellee on the life of one James E. McKeever. In 
her complaint appellant alleged that the insured died by 
accidental means as defined in the policies and that death 
did not result directly or indirectly from bodily or men¬ 
tal infirmities or disease in any form (App. pp. 11-15). 
The appellee denied that the death of the insured oc¬ 
curred as the result of accidental means, and took the 
position that death resulted directly or indirectly from 
bodily infirmity or disease, namely, acute congestive heart 
failure and cardiovascular disease (App. pp. 15-16). 
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The original policies are part of the record on appeal 
(R. pp. 66-67), and the clauses providing for payment of 
accidental death benefits are set forth verbatim in appel¬ 
lant’s complaint (App. pp. 12-13). 

At the trial, appellant’s evidence showed that the in¬ 
sured died during an altercation with the husband of his 
stepdaughter (R. pp. 14-22, 26-27, 31-32, 36). However, 
the only evidence as to the cause of the insured’s death 
was the testimony of Dr. Christopher J. Murphy, Deputy 
Coroner for the District of Columbia, and the official 
transcript of death which was introduced by the appellee 
(App. p. 18). 

Dr. Murphy testified that an autopsy was performed 
by him and that it revealed that the insured came to his 
death as a result of congestive heart failure and cardio 
vascular disease (App. p. 7), that the insured had a 
sclerosis, which is a hardening of the coronary arteries 
in the heart, of long duration, and an inflammatory con¬ 
dition, fibrosis, of long duration, involving the myocar¬ 
dium, which is the musclature of the heart, and of the 
endocardium, which is the lining of the heart (App. p. 7), 
that he found a contusion of the right malar region, which 
is the right cheek, and that was the only external evi¬ 
dence of violence that he found, that a contusion is a 
superficial peeling off of the superficial layer of the skin 
with discoloration under the skin due to traumatization 
or breaking of the minute capillaries of the skin as the 
result of force exerted from without, that these blows 
could have had an effect on the insured’s death (App. p. 
8), that if the insured had not had a blow he could have 
been living now or he could have been dead, that it is 
possible that the insured could have been alive now, that 
the blow which the insured received to his face was a 
contributory cause of his death, it had a tendency to ag¬ 
gravate his preexisting condition to such an extent as to 
bring on death, that he could not tell how long the heart 
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condition had existed, but that it was of long standing, 
that it had existed for a year or more (App. pp. 8-9), 
that the heart condition was far enough advanced or 
serious enough so that it could have caused the insured’s 
death at any time without any additional causes, that he 
did not know whether a blow or a fall caused the con¬ 
tusion in the right malar region, but it was the only evi¬ 
dence of trauma that he discovered (App. pp. 9-10), that 
the contusion did not cause the death of the insured, the 
heart caused the death, that the contusion, in and of it¬ 
self, was not sufficient to cause death, that the heart was 
the immediate cause of death and the contusion or the 
method of the infliction of the contusion was a contribu¬ 
tory factor but in and of itself it would not have caused 
the death (App. p. 10). 

At the close of the trial appellee made a motion for 
a directed verdict on the ground that there was no evi¬ 
dence upon which the jury could find that the death of 
the insured was accidental, within the meaning of that 
term as defined in the policies, and that no recovery 

could be had in anv event because of the “disease exclu- 

* 

sion clause” in the policies, which expressly provides 
that no accidental death benefits shall be payable if the 
death of the insured results directly or indirectly from 
bodily or mental infirmity or disease in any form (R. pp. 
49-50). After argument the trial court overruled the mo¬ 
tion and submitted the case to the jury (R. p. 50) which 
returned a verdict in favor of appellant (R. pp. 58, 71). 
Appellee’s motion to have the verdict set aside and to 
have judgment entered in accordance with its motion for 
a directed verdict, or in the alternative for a new trial, 
likewise was overruled, and judgment was entered in favor 
of the appellant for $3,000 with interest and costs (R. 
p. 73). 

On appeal to the Municipal Court of Appeals, the ac¬ 
tion of the trial court in overruling appellee’s motions 
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was reversed with instructions to set aside the verdict 
and judgment and to enter judgment for appellee (App. 
p. 21), the reasons therefor being given in a written 
opinion (App. p. 20). 

SUMMARY OF ARGUMENT 

The double indemnity provision of the policies in suit 
does not extend to oil deaths resulting from accidental 
means; death resulting directly or indirectly from bodily 
infirmity or disease is specifically excluded. 

In this case, the evidence as to the cause of the in¬ 
sured’s death is conclusive that death did not and could 
not have resulted from the injury sustained by the in¬ 
sured, but that it resulted from a pre-existing heart con¬ 
dition of long duration, which was so serious that it alone 
could have caused the death of the insured at any time. 
Therefore, there was no ground upon which the jury could 
find that the death of the insured resulted solelv from the 
injury, or that death did not result directly or indirectly 
from bodily infirmity or disease. 

The limitations on the double indemnity coverage are 
prominently displayed and clearly expressed in the poli¬ 
cies, and there can be no ambiguity if the words are 
given their usual and ordinary meaning. 

ARGUMENT 

1. Appellant’s Own Evidence Showed Conclusively 
That the Death of the Insured Fell Within the Disease 
Exclusion Clause of the Policies. 

Both of the policies in suit provide that if the death 
of the insured occurs “as a result, directly and inde¬ 
pendently of all other causes, of bodily injuries effected 
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solely through external, violent and accidental means the 
Company will pay (double indemnity), subject to the 
provisions hereof and to the conditions and exceptions 
specified below,” and under the heading “Conditions 
and Exceptions” it is expressly provided that no such 
benefits shall be payable if death results, “(g) directly 
or indirectly from bodily or mental infirmity or disease 
in any form . . .” 

The only evidence as to the cause of the insured’s 
death -was the testimony of Dr. Murphy, who said flatly 
and unequivocally that the insured came to his death 
as the result of congestive heart failure and cardiovascu¬ 
lar disease of long duration, which was far enough ad¬ 
vanced or serious enough to have caused his death at any 
time without any additional causes, and that the contusion 
on the insured’s face, which was the only evidence of 
violence or trauma, was not in and of itself sufficient to 
cause death, but was only a contributory cause in that it 
had a tendency to aggravate his preexisting condition to 
such an extent as to bring on death. 

In the light of this testimony, and in the absence of 
any other evidence, there was no ground upon which the 
jury could find that the injury was the sole cause of the 
death of the insured, or, to put it another 'way, that death 
did not result directly or indirectly from bodily infirmity 
or disease. 

In Railway Mail Association v. Stauffer, 80 U. S. App. 
D. C. 278, 152 F. 2d 146, the certificate of insurance pro¬ 
vided that no benefit would be payable unless death re¬ 
sulted wholly from the injury, that accidental death 
should be construed to be death resulting directly from 
accidental means, independently and exclusively of any 
other causes, and that there should be no liability what¬ 
ever when disease, defect or bodily infirmity was a con¬ 
tributing cause of death. An autopsy revealed that an 



intraperitoneal hemorrhage was the immediate cause of 
death and the medical witnesses agreed that, except for 
a preexisting hernia, there would have been no hemorr¬ 
hage. The trial court allowed the case to go to the jury 
which returned a verdict in favor of die beneficiary, and 
on appeal to this court the first point presented was 
whether there was sufficient evidence to go to the jury 
that death resulted from accidental means. This court 
held that under the facts of the case there was nothing 
unforeseen or unusual in the insured’s attempt to get out 
of bed a few hours before he died, and that therefore the 
means were not accidental. The second point involved 
the contention of the insurer that there could be no recov¬ 
ery under the certificate inasmuch as it appeared that 
disease, defect or bodily infirmity was a contributing 
cause of death, and in deciding this point this court says: 

Not only is there a complete absence of evidence 
that any external accidental means produced Stauf¬ 
fer’s hemorrhage, but also it appears clearly that he 
had a bodily infirmity which was a contributing 
cause of death, in which event the certificate of insur¬ 
ance stipulates that there shall be no liability what¬ 
ever. The trial court should have directed the jury 
to find for the appellant. 

It is important to note here that in the above case the 
trial court had declined to give effect to the disease exclu¬ 
sion clause of the certificate, and held that even though 
the 'physical condition of the insured might make him 
more susceptible to injury, recovery was n-ot to be denied 
because of infirmity or disease when the accident was the 
efficient cause of death (Stauffer v. Railway Mail Asso¬ 
ciation [U.S.D.C., D. C.], 59 F. Supp. 833), and that the 
trial court cited Patterson v. The Ocean Accident and 
Guarantee Corporation, 25 App. D. C. 46, in support of 
this proposition. The contention made by appellant in 
the case at bar is precisely the same as the contention 
made by the beneficiary in the Stauffer case which was 
rejected by this court on appeal. 
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The foregoing decision by this court on the point in¬ 
volved here cannot be dismissed on the ground that the 
wording of the disease exclusion clause in that case was 
not exactly the same as in this case, or on the ground 
that the paragraph quoted from the opinion is mere dic¬ 
tum. Not only was the point urged in and decided by 
the trial court, but an examination of the briefs filed in 
this court shows that it was the second of the two points 
presented for decision. 

In the Patterson case this court clearly distinguishes 
between a policy which contains the “accidental means” 
clause alone and a policy which also includes the disease 
exclusion clause, citing National Masonic Accident Asso¬ 
ciation v. Shryock (C. 0. A. S, 1896), 73 Fed. 774. Thus, 
in both the Patterson and Stauffer cases this court has 
recognized that there is a difference between policies 
which contain the disease exclusion clause and those 
which do not, and that the disease exclusion clause has 
meaning. In the case at bar it could hardly be other¬ 
wise in view of the wording of the policies. The acci¬ 
dental death provision is headed “Benefit In Event Of 
Death By Accidental Means As Limited And Defined 
Herein .” and the company agreed to pay accidental 
death benefits, “ subject to the provisions hereof and to 
the conditions and exceptions specified belon'” (italics 
supplied). Immediately under this paragraph is the 
heading “Conditions and Exceptions/’ following which it 
is provided that accidental death benefits shall not be 
payable if death results, among other things, directly or 
indirectly from bodily infirmity or disease in any form. 
Thus, the distinction is drawn by the policies themselves. 

Inasmuch as the point presented here has already been 
decided by this court it would seem that resort to the 
decisions in other jurisdictions is unnecessary. However, 
in Order of the Vnited Commercial Travelers of America 
v. Nicholson (C. C. A. 2, 1925) 9 F. 2d 7, the contract 


denied recovery if death was contributed to by disease 
in any degree, and a verdict and judgment for the bene¬ 
ficiary was reversed because the evidence showed that the 
fall sustained by the insured would not alone have caused 
his death, and in White v. New York Life Insurance Com- 
pany (0. 0. A. 5, 1944), 145 F. 2d 504, where the policy 
provisions were similar to those in the case at bar, the 
court held that there could be no recovery where it ap¬ 
peared that the insured’s heart condition contributed to 
his death. 

In analyzing the cases cited by appellant particular 
regard must be had to the provisions of each policy in 
suit, for it is obvious that those decisions which deal with 
policies having no disease exclusion clause can have no 
application here. For example, no disease exclusion 
clause was contained in the litigated policies in American 
National Insurance Company v. Belch (C. C. A. 4, 1938), 
100 F. 2d 48, Nelson v. Business Men’s Assurance Com¬ 
pany of America (C. C. A. 7, 1939), 108 F. 2d 363, and 
Patterson v. The Ocean Accident and Guarantee Corpora¬ 
tion. supra. Other cases cited by appellant which deal 
with policies containing a disease exclusion clause are 
distinguishable on the facts. In Commercial Casualty 
Insurance Company v. Stinson (C. C. A. 6, 1940), 111 F. 
2d 63, there was medical testimony to the effect that the 
death of the insured could have been caused either by 
acute alcoholism or by injury to the insured’s brain or 
spinal cord resulting from a fall, and therefore a jury 
question was properly presented. In Neiv York Life In¬ 
surance Company v. Wilson (C. C. A. 9, 1949), 178 F. 2d 
534, the court found that the embolus which caused the 
death of the insured did not exist prior to the accident 
but that it was brought on by the accident, and therefore 
the accident was the sole cause of the insured’s death. In 
Preston v. Aetna Life Insurance Compamj (C. C. A. 7, 
1949), 174 F. 2d 10, the court speculates as to which rule 


9 


of law would be adopted by the Supreme Court of Illinois 

and holds only that a summary judgment for the insurer 

was improper, inasmuch as there was sufficient evidence 

to warrant a jury in finding that the loss of plaintiff’s 

leg resulted solely from his accidental injury. In ScanUm 

v. Metropolitan Life Insurance Company (C. C. A. 7, 

1937), 93 F. 2d 942, there was a conflict in the medical 

testimony as to whether the death of the insured was 
* 

caused partially by his bodily infirmity (varicose veins), 
and the court concluded that the evidence was sufficient 
to support the verdict of the jury that the injury was the 
sole cause of death. 

In order for a plaintiff to make out a case in a suit 
on a policy containing a disease exclusion clause it need 
only appear that the accident may have been sufficient in 
and of itself to cause the death of the insured, and a 
jury question would then arise as to whether death re¬ 
sulted from the accident or from the bodily infirmity or 
disease (Commercial Casualty Insurance Company v. 
Stinson, supra, New York Life Insurance Company v. 
Wilson, supra, Preston v. Aetna Life Insurance Company, 
supra, Scanlam v. Metropolitan Life Insurance Company, 
supra). 

In the case at bar the only testimony as to the cause 
of death was conclusive that death did not and could not 
have resulted from the injury, cmd therefore no jury 
question was presented. 

2 . There is No Ambiguity in the Accidental Death 
Benefit Provisions of These Policies. 

As pointed out above, the contracts in the case at bar 
do not extend coverage to all cases of death resulting 
from accidental means, and the fact that the coverage is 
limited is prominently displayed in the policies and clearly 
expressed. 


10 


Bergholm v. Peoria Life Insurance Company, 284 U. S. 
4S9, 52 S. C. 230, 76 L. Ed. 416, and Williams v. Union 
Central Life Insurance Company, 291 IT. S. 170, 54 S. C. 
348, 78 L. Ed. 711, are apposite here. In the Bergholm 
ease it is said at page 492: 

... It is true that where the terms of a policy are 
of doubtful meaning, that construction most favor¬ 
able to the insured will be adopted. Mutual Life Ins. 
Co. v. Hwmi Co., 263 U. S. 167, 174; Stipcich v. 
Insurance Co., 277 U. S. 311, 322. This canon of 
construction is both reasonable and just, since the 
words of the policy are chosen by the insurance com¬ 
pany; but it furnishes no warrant for avoiding hard 
consequences by importing into a contract an am¬ 
biguity which otherwise would not exist, or, under the 
guise of construction, by forcing from plain ’words 
unusual and unnatural meanings. 

Contracts of insurance, like other contracts, must 
be construed according to the terms which the parties 
have used, to be taken and understood, in the absence 
of ambiguity, in their plain, ordinary and popular 
sense. Imperial Fire Ins. Co. v. Coos County, 151 
U. S. 452, 462-463_ 

Respectfully submitted, 

Arthur P. Drury 
John M. Lynham 
John E. Powell 
312 Colorado Building 
Washington 5, D. C. 
Attorneys for Appellee 
The Prudential Insurance 
Company of America 













